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ABSTRACT 
Delays and disruption are common interferences in construction projects. 
Majority of the employers find it difficult not to interfere the work schedule of 
contractor on site. The interference of employers constituted to the increase of the 
intensity on the relationship between the employers and contractors, which result to 
the existence of disputes. To overcome these losses, contractors may apply for 
determination of own employment and request for interference claims from 
employers through PAM 2006, Clause 26.1or CIDB 2000, Clause 45.1(a)(ii). 
Contractors can also claim damages through law of tort, tortious interference, 
especially for parties that use PWD 203A as their project’s contract. There is no 
clause on determination of own employment by the contractor under PWD 203A. As 
a result, contractors may encounter some difficulties on interference claim within the 
legal process. In most cases, the documentation of evidences available to the 
contractor is not sufficient enough to support the claims because the subjects of 
interference claims are very subjective. Therefore, two objectives were proposed for 
this research, which are to identify whether interference by employers can lead to 
determination of own employment by contractors and also to identify the 
circumstances which allow contractor for interference claims. In order to achieve the 
two objectives, there are a total of eleven law cases abstracted from Lexis Nexis. For 
the first objective, two number of cases reflected that the contractor had the right to 
determinate own employment with interference by employer with condition that the 
contractor is able to provide the above standard evidences on the interference by 
employer which had constituted in the losses of the contractor. For the second 
objectives, it was found that there are three out of nine cases that proved contractor 
is liable for interference claim against employer with condition of there are 
interference by employer, employer had knowledge of the existence of contract, 
employer had the intention to interfere with the contract and the last is the contractor 
had suffered loss. 
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ABSTRAK 
Kelewatan dan campur tangan adalah tindakan gangguan yang biasa berlaku 
dalam projek-projek pembinaan. Kebanyakan majikan menghadapi kesukaran untuk 
menjauhkan diri daripada penglibatan jadual kerja kontraktor dalam tapak 
pembinaan. Campur tangan majikan telah menjejaskan perhubungan antara majikan 
dan kontraktor, mengakibatkan pertikaian. Untuk mengatasi kerugian, kontraktor 
boleh memohon penamatan kontrak bagi projek tertentu dan membuat tuntutan 
gangguan daripada majikan melalui PAM 2006, Fasal 26.1atau CIDB 2000, Fasal 
45.1(a) (ii). Kontraktor juga boleh membuat tuntutan ganti rugi melalui undang-
undang tort, terutama bagi pihak yang menggunakan JKR 203A sebagai kontrak 
projek. JKR 203A tidak mempunyai fasal- fasal yang berkaitan tentang kontrak 
penamatan daripada kontraktor. Oleh itu, kontraktor akan menghadapi halangan 
dalam proses tuntutan “ganguan” melalui proses undang-undang. Kebanyakan kes 
menggambarkan bukti-bukti yang ada pada kontraktor tidak mencukupi untuk 
memohon tuntutan gangguan kerana tuntutan gangguan adalah sangat subjektif. Oleh 
itu, dua objektif telah dicadangkan untuk penyelidikan ini iaitu mengenal pasti sama 
ada gangguan oleh majikan boleh membawa kepada kontrak penamatan daripada 
kontraktor dan juga mengenal pasti keadaan yang membolehkan kontraktor bagi 
tuntutan gangguan. Dalam usaha untuk mencapai kedua-dua objektif, terdapat 
sejumlah sebelas kes diambil daripada Lexis Nexis. Bagi objektif yang pertama, dua 
kes menggambarkan bahawa kontraktor berhak untuk menamatkan kontrak dengan 
gangguan daripada majikan, jika kontraktor dapat membuktikan gangguan dengan 
majikan telah mengakibatkan kontraktor kerugian. Bagi objektif kedua, bahawa 
terdapat tiga daripada sembilan kes membuktikan kontraktor berhak untuk membawa 
tuntutan terhadap majikan dengan syarat ada bukti kontraktor diganggu oleh 
majikan, majikan telah mengetahui kewujudan kontrak, majikan mempunyai niat 
untuk mengganggu kontrak dan yang terakhir adalah kontraktor telah mengalami 
kerugian. 
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CHAPTER 1 
INTRODUCTION 
1.1 Background of the Problem 
In order for a project to be completed successfully, it has to be done on time 
and within the budget. However, this is not the case for some contractors and 
employers. In fact, the parties’ anticipation to successfully complete a project is 
often ruptured and they may face determination of employment either by employer 
or the contractor’s own determination while in the process of construction.  
 
 
In Malaysia construction industry, PWD (Public Works Department) 
Standard Form of Contract, PAM (Pertubuhan Arkitek Malaysia) Standard Form of 
Contract, and CIDB (Construction Industry Development Board) Standard Form of 
Contract are the three most commonly used reference by construction parties. Most 
of construction contracts include some clauses which provide the rights for 
contractors to determinate their own employment by default. The default that is 
indicated under standard form of contract generally refers to employers who fail to 
make payment to the contractors base on the amount that is stated under contract, the 
project is suspended, substantial portion of time is prolonged without fraud or 
mistake of the contractors and lastly if the employers do not have enough financial 
resources to complete the project. The clauses signify that once the contractors 
successfully determinate their own employment, the contractors will be able to 
recover their losses and expenses, such as reasonable overhead, profit and any 
damages. The contractors may also be able to claim back their loss and expenses on 
2 
 
 
 
work that is not executed yet in accordance to some of the contract and local law. 
But, from the perspective of the employers, they always neglect on contractor’s right 
and are only concerned of the contractor’s default. The contractor’s default refers to 
the failure of a contractor to make payment to its subcontractors after receiving 
payment from the employer, failure to perform the work which is compulsory 
referring to the contract documents and overlook authorization of employer or 
regulations that is stated in most of the construction contract.  
 
 
Furthermore, a majority of employers find it difficult to stay away from 
project sites and tend to interfere with the contractor’s work schedule. Employers 
often forgot that contractors are the person in charge of the site after the employers 
have given possession of site to the contractors. The employers’ interference may 
likely effect and cause changes to the means, methods, or order of construction. 
These changes may cause the increase of expenses of the contractors and this will 
constitute the contractors to have an excuse to claim for disruption, change of order, 
suspension of work, or changed conditions. These contractors’ claims are known as 
“Interference Claims” which is stated in most of the standard forms of contract 
showed in PAM 2006 Clause 26.1(b), PWD 203A (Rev. 1/2010) Clause 51.2 and 
CIDB 2000 Clause 45.1(a) (ii). 
 
 
In case of Golden Hill Ventures Ltd. v Kemess Mines Inc. [2002]
1
, the 
contractor was given the task to construct a pit mine and other related structure. 
Once the task was carried out, the employer decided to take matters to his own 
hands. The unreasonableness of the employer includes requiring it to work on 
multiple areas of the site simultaneously; rearranging of its construction priorities; 
carrying out particular works in designated areas only; and mobilizing all of its 
equipment on site at once. With the attitude of the employer, the judge held that the 
employer has breached the contract by failing to allow the contractor to take control 
of the work and thus results in the employer to be responsible for extra cost suffered 
by the contractor. (Pratt & Kristjanson, 2016).  
                                                 
1
 [2002]7B.C.L.R(4
th
) 
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With the supporting of Golden Hill Ventures’s case2, the term “Interference” 
became a platform for contractors to protect his own rights if the contractors are 
being determinates by employers or if contractors want to determinate their own 
employment under construction contract. In the light of inadequate knowledge of 
contractor with the term “Interference” under construction contract, it will constitute 
the contractor to misuse this term, resulting in dispute between both parties while in 
determination process. Therefore, this study highlights the most standard form of 
contract which is implied to protect the rights of employer but there are still some 
flaws that can fully utilize by contractors to fight back and one of it is “Interference”. 
Due to this problem, this study intends to reveal questions on how the court 
interprets the term “Interference” in the construction industry.  
1.2 Statement of the Problem 
For the completion of a successful construction project, it is not just for the 
necessary work to be completed, but it must be completed within the specific time, 
using a particular amount of money in a budget wisely, and the project is to be done 
base on a required technical standards. But, the increase commercialization of 
construction contracts have given greater stress to contractors, especially if the 
employers want to ensure that projects are being able to carry on as planned and that 
all possible terms are provided in the contract. If any unforeseen accidents were to 
happen on the site, generally the employers will be passing the risk to contractors, 
especially if employers like to interfere with the contractors’ work progress (Insta 
research Ltd, 2016).  
 
 
Once there is interference present during the construction of work, the 
contractor’s work performance will be affected and this will lead to a decrease in 
output of work. The decreasing of output of work will lead to losses in time and cost. 
If these losses go beyond the budget of the contractor, then extra time or extra 
                                                 
2
 Golden Hill Ventures Ltd. v Kemess Mines Inc. Supra 
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money or both likely will be claimed by the contractor. The contractor prefers 
recover their losses from the employer through interference claims.  
 
 
It is stated in every construction contract that the work progress done by 
contractors will not be interfered or obstructed by the employers. From the 
perspective of contractors, they are liable to determinate of own employment due to 
the employers’ interference in matters of issuance of payment certificate by the 
architect or employers giving instructions directly on the site without the 
acknowledgement of contractors and so on. As a result, if any defects are done to the 
contractors’ work, then the employers should take responsibility financially. 
 
 
Besides, most of the construction contracts express the term related with 
interference in PAM 2006 and CIDB 2000. Under PAM 2006, Clause 26.1(b), it 
states that contractors are entitling to determinate their own employers if the 
employers are found to interfere or obstruct the issue of any certificate by the 
architect. Under CIDB 2000, Clause 45.1(a) (ii), it states that only in the case, where 
it is expressly stated in the contract which agreed by both parties. If not, by rule, the 
employer cannot interfere or obstruct with the performance of the work as stated in 
the contract (Hansen, 2012). Therefore, the term “Interference” becomes an 
assurance for contractors to protect their benefit if they were to encounter any 
conflicts or disputes with their employer. 
 
 
However, employers like to selectively neglect Clause 26.1(b) under PAM 
2006 and Clause 45.1(a) (ii) in CIDB 2000. Employer may like to challenge the 
qualifications of contractors who intend to make interference claim against the 
employers. The unclear term of “Interference” stated in the standard form of contract 
carries out many conflicts as different parties have various interpretations of the term 
“Interference”. 
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William (2002) has noted that, “The idea of delay and interference within 
projects is well-known and is often the subject of claims. But, it is difficult to justify 
such claims within a legal process.” Difficulties exist in defining all parts of an 
interference claim because such claims require definite clarity of all parts of the 
construction contract, from the scope of the project, to the details of what constitutes 
interference and permissible delay. Besides, Pickavance has noted there are 
difficulties in the method of proving the existence of interference under construction. 
Interference claims are generally subjective; therefore a majority of contractors fail 
in provide adequate documentation and records to substantiate the claims 
(Pickavance, 2005). The general formation of an interference claim follows a logical 
interpretation of the events and actions leading up to the claim and the deduction of 
the losses from those actions and events (Pickavance, 2005). This means that the 
situation of inadequate evidence causes the contractors to face difficulty in 
determining whether it is an interference action, or what elements of that 
interference, and the contractor’s actual compensation under the contract. 
 
 
There are two construction cases in the Malaysia in year 2016 and 2014 that 
have suffered from severe cost and time overruns which have been subjected to 
extensive disputes in relation to interference claims. There are Bina Jaya Mantap 
Sdn Bhd v Institute of Technology Petronas Sdn Bhd [2014]
3
 and Kejuruteraan 
Bintai Kindenko Sdn Bhd v Serdang Baru Properties Sdn Bhd & Ors [2016]
4
.  
 
 
Based on Bina Jaya’s case5, the contractor won the case with the judge said 
“Plaintiff has satisfied the threshold of a seriously arguable case that the only 
realistic inference is the existence of unconscionability which would basically mean 
establishing a strong prima facie case”. In this case, the site memo and transcript of 
the meeting became the strong prima facie to proof that employer’s interference with 
subcontractor in matters relating to site clearance and removal of trees at the work 
                                                 
3
 [2014]11MLJ352 
4
 [2016]9MLJ354 
5
 supra note 3 
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site; changes in the platform level and location of a borrow pit; construction of 
additional or temporary drains; as well as employer’s requirement for additional 
work had delayed the contractor’s work base on the execution of the contract.  
 
 
On the other hand, in the Kindenko’s case6, the contractor (plaintiff) made a 
claim against the directors of employer (second and third defendants) for breach of 
contract, tort of unlawful interference with contract, conspiracy, fraud and 
undervaluation of contractor’s work under turnkey contract between the contractor 
and the employer. The judge held that the contractor failed to provide a prima facie 
base on the essential allegations against the directors of employer so the judge 
concluded that there was an unlawful interference with the directors of employer 
with the reason that the contractor did not have contract relationship with them but 
employer.  
 
 
These two cases clearly show that difference judges have different 
justification on “Interference”. Therefore, the issues above have triggered this 
research to be carried out to identify the term “Interference” which constitutes 
dispute correlated with contractor determining his own employment in construction 
project with the aid of law cases. Such issue will also elaborate the influence of 
interference in the construction industry in accordance to the law.   
1.3 Objectives of the Study 
The objective proposed for this study is:- 
a) To identify whether interference by employers can lead to determination of 
own employment by contractor. 
b) To identify the circumstances that allow contractors for interference claim.   
                                                 
6
 Kejuruteraan Bintai Kindenko Sdn Bhd v Serdang Baru Properties Sdn Bhd & Ors Supra 
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1.4 Scope of the Study 
The scope of this study focuses on whether interference by employers can 
lead to determination of own employment by contractor and identifying the 
circumstances that allow contractors for interference claim. The standard form of 
contract PAM 2006 and CIDB 2000 will be used as a reference while conducting 
this research. Besides the standard form of contract, law of tort, tortious interference 
will also be included in this research. Furthermore, court cases will be adapted as 
part of the research method in this research. The court cases are taken from 
Malaysia, Singapore and English starting from 1980 to 2016. The court cases that are 
being used in this research will be a basic guideline for those who are involved in the 
construction industry namely the employers and the contractors.  
1.5  Significance of Study 
As discussed earlier, the term of “Interference” which is stated in the 
standard form of contract causes a lot of conflicts. Employers generally will 
challenge the qualifications of contractors if there are allegation on the contractors 
interfered by employers and they intend to determinate their own employer. This is 
where the contractors will face difficulties due to the different point of view from 
both parties regarding the interpretation of the term “Interference”. Therefore an up 
to standard evidence becomes important for contractors in the process of applying 
interference claim.  
 
 
Hence, the significance of this research is to provide a right path for 
construction parties including employer, architects and contractor to know their 
rights and how to protect themselves if they were to ever encounter such situation. It 
serves as a guideline for employers to understand their position and obligation in 
construction. The involved parties will have a better knowledge in the construction 
industry and thus, dispute can be easily avoided. Lastly, this research will enlighten 
the contractors and employers by providing sufficient reasons for them to put in 
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place an appropriate response and consequently, an appropriate legal framework to 
minimize such arguments by referring court cases. 
1.6 Research Methodology   
A legal research methodology is required in achieving the objective in 
identifying whether interference by employers can lead to determination of own 
employment by contractor and identify the circumstances which will allow 
contractors for interference claims. There are four essential stages which are 
highlighted under Figure 1.1 to show the research process.  
 
 
Additional, four research stages in conducting this study will be further 
explained as following. 
1.6.1 Step 1: Secondary Sources 
 Secondary resources are the first step to start the research methodology for 
this research. In order to identify the influence of the term of “Interference” in the 
construction industry that is faced by contractors and employer, it is important to get 
the background information, learn the basic statutory and obtain citations from 
relevant primary authorities. To focus on this issue, various resources such as books, 
trealises, journal articles and legal encyclopedias can be easily found from the UTM 
library and from the Internet.  
1.6.2 Step 2: Primary Authorities 
After the objectives of this research had been identified, primary authorities 
such as statutes, regulations, court rules and judge decisions that are related to the 
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research field will be collected in order to achieve the objectives of this study. The 
primary authorities that are collected must be persuasive in terms of their 
authoritativeness and effects in this research study. The primary authorities’ sources 
can be gained through Lexis Nexis by using topic of case law or keyword, or through 
regulations by using references obtained from annotated statutory codes or table of 
statutory authorities and lastly, through secondary sources. Cases from Malaysia, 
Singapore and Europe from year 1980 to 2016 will be used as part of this research. 
1.6.3 Step 3: Data Analysis  
Under the analysis stage, the data analysis is done by reviewing and 
clarifying all the facts and issues of the case which are obtained through collected 
cases, information, data, ideas, opinions and comments of various related parties. 
This is the most important stage in this research to ensure the justifiability of primary 
authorities that accredit and identify subsequent developments or new authority. 
1.6.4 Step 4: Conclusion and Recommendations  
In the final stage, the secondary sources and primary authorities of this 
research will be review to ensure that the objectives of this research have been 
achieved. After presenting the finding of the research, further research will be 
suggested.  
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Figure 1.1: Steps in Conducting Research 
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1.7 Outline of the Chapters 
This section briefly introduces the outline of this research. This research is 
divided into five chapters. 
1.7.1 Chapter One 
In Chapter one, the overall programme of this dissertation is discussed so that 
readers will have a clear idea on the mission and vision of this research. This chapter 
also includes a brief introduction of the employer’s interference caused contractors’ 
determination of own employment, problem statement, objectives of research, scope 
of the research, significance of the research, legal research methodology and outlines 
of the chapters. 
1.7.2 Chapter Two 
In Chapter two, literature review will be used to focus on sources gained 
from various documentations for the objectives of this research. The sources 
included books, treatises, journal articles and legal encyclopaedias can be easily 
found from the UTM library and from the Internet. 
 
 
 
12 
 
 
 
1.7.3 Chapter Three 
Chapter Three defines and explains the process of research methodology that 
is being used for this research. Four steps are conducted for this research. The 
research methodology for this research is gained from collection of data through 
secondary and primary resources. Then the research method of Descriptive and 
Analytical Research will be used to describe the facts from the collected info and 
analyse them. 
1.7.4 Chapter Four 
In order to achieve the two objectives of this research, data from law cases 
from Malaysia, Singapore and Europe countries will be analysed. The first objective 
of this research is to identify the laws with regards to determination of own 
employment by the contractor due to interference. For the second objective, the 
distribution into interference claim able is request by contractor, and interference 
claim unable be request by contractor, in order will be used to identify the 
circumstances that will allow contractors for interference claims. Data from cases 
law will be identified and analysed together with the view of judges. 
1.7.5 Chapter Five 
Chapter Five gives readers a bird’s eye view of this research and provides 
some recommendations for future study. 
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1.8 Conclusion 
In a nutshell, this chapter provides an overall view of this research. Below is 
a summary of what chapter one is about:- 
 
a) Brief introduction with regards to the employer’s interference which can 
cause contractor to determinate their own employment.  
b) Issues that are faced by construction parties especially in the event where by 
a contractor intends to ask for interference claims and determinate own 
employer from a particular project. 
c) Objectives of this research which is to identify whether interference by an 
employer can lead to determination of own employment by the contractor 
and identify the circumstances that can allow the contractor to make 
interference claims.  
d) Scope of the research that is used to develop the research progress in order to 
provide the outlook of this research. 
e) Significance of the research which is used to show the benefit of this research 
being conduct. 
f) Research methodology is used to introduce the legal research methodology 
which is being applied by in this research. This section briefly introduces the 
steps that will be applied in this research so that the objective of this research 
can be achieved. 
g) Outlines of the chapters so that readers will have an ideas about the purpose 
on this research through the presentation in every single chapter.  
 
 
Overall, this chapter covers the research programme so that readers will have 
a clear idea on the mission and vision of this research. 
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